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DoLS and the LIBERTY PROTECTION SAFEGUARDS (LPS): What stays and what changes? 
 

  

DoLS 
 

LPS 
 

 

Commentary 
 

Deprivation 
of liberty 

Not defined  Same as DoLS  No change. The Supreme Court ruling (Cheshire West) of ‘continuous supervision and control and not free to 
leave’ will remain the benchmark for what restrictions constitute a deprivation of liberty. Case law will refine this 
(eg. ICU judgment: Re: Ferreira v HM Senior Coroner for Inner South London [2017] EWCA Civ 31).  
 

Private & 
family life 
(Article 8) 
 

Not covered Same as DoLS No change. LPS will authorise breach of Article 5 only and will not authorise breaches of Article 8 (private and 
family life). As with DoLS the new LPS cannot be used to restrict contact with family or to remove people from 
family (against family objections). Changes to s5-6 of MCA will require procedural steps to restrict/stop contact. 
 

Disorder Mental 
disorder 

Unsound mind This change will mean more people under LPS than DoLS as unsound mind is a wider definition than mental 
disorder (potentially locked-in syndrome). Comment: it is not a term used in modern psychiatry so will lead to 
debate and case law about what conditions are included or excluded. 
 

Risk Harm to self 
only 

Harm to self  
and/or others 

A wider range of risk so LPS will apply to more people than DoLS. This addresses a ‘gap’ in law and will enable 
services to legally manage individuals that currently fall into the gap. 
 

Age 18 +  16 + Authorities will be able to apply LPS from age 16 upwards and will no longer need to apply to the Court of 
Protection for young people aged 16-17.  
 

Place Hospitals and  
care homes 

Any place of care 
except mental 
health hospitals 

Authorities will be able to apply LPS to any setting and will no longer need to apply to the Court of Protection for 
those people not in a care home or hospital. The huge number of community (domestic) cases remains (tens of 
thousands estimated), and authorities will need to authorise these. 
 

Responsible 
authority 

Councils 
and Welsh 
Health Boards  

Councils + CCGs + 
NHS Trusts + Welsh 
Health Boards  

The body providing/commissioning care = the Responsible Body. Councils are the responsible body if not NHS or 
CCG. The responsible body identifies, assesses and authorises LPS. This reduces the pressure and responsibility 
placed on local authorities in England but means NHS + CCGs will become responsible for this workload.  
 

Duty to 
refer cases 

Care home or 
hospital  
 

The commissioner 
of care – NHS, CCG 
etc 
 

If a CCG, local authority or NHS Trust place a person in a care setting that deprives of their liberty they are 
responsible for identifying and authorising this. Private placements: a person in a private placement with no state 
involvement the private provider will be required to make a referral to the LA where the person is resident. 

Timing Up to 28 days 
before use 

Same ++ LPS will require that assessments and authorisation are completed before a person is moved as this has more 
chance of protecting a person’s Article 8 rights to private and family life. Only in exceptional cases could this be 
circumvented. Comment: is this possible given the huge backlog of cases (140,000+) already in hospitals and care 
homes alone. Protection for those detaining starts when the assessment process starts. 
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 DoLS LPS Commentary 
Types of 
detention 

Urgent 
authorisations 

Life sustaining or 
serious 
deterioration  

Urgent cases restricted to enable ‘life-sustaining treatment or to prevent a serious deterioration in the person’s 
condition’. No time limit on them. No time limit raises a concern that some authorities may make them last for 
extended periods but they will get advocate or appropriate person when assessment starts who can challenge. 
Note: case law may have made this redundant now in terms of ‘life-saving treatment’. 
 

Standard 
authorisations 

LPS authorisation  

Assessments 1. Capacity 
2. Mental 
disorder 
3. Best 
interests 
4. No refusals 
5. Eligibility 
6. Age 
7. Authorised 
by a signatory  

1. Capacity 
2. Unsound mind 
3. Necessary & 
proportionate 
4. No conflict 
5. Consultation 
6. Harm to others 
7. Objecting 
8. Independent 
reviewer  

1. Capacity assessment: changes from capacity to be ‘resident for care/treatment’ to capacity ‘to the 
care/treatment arrangements that give rise to the deprivation of liberty’. Comment: this is before a person has 
actually moved into a placement so not all the ‘arrangements’ leading to a deprivation of liberty may be known.  
 

2. Mental disorder: changes to unsound mind.  
 

3.Best interests: replaced with assessment of whether the deprivation of liberty is necessary and proportionate.  
 

4. No refusals: becomes no conflict and just applies to LPAs and deputies (not advance decisions) similar to DoLS, 
but the assessor will be able to decide if the LPS is necessary + proportionate despite the refusal.  
 

5. Consulting: the duty to consult (as practicable and appropriate to do so) in DoLS is repeated but given as a 
separate criteria. Wide range of people to consult. Comment: this repeats an issue of current BIA practice – how 
many people is enough to consult if there are 6 siblings..and how far does practicable and appropriate extend to. 
 

6. Eligibility: in mental health hospitals is largely removed. However, if the person presents a risk of harm to 
others (wholly or mainly) the assessor has to consider whether the MHA should be used instead (eligibility). 
Comment: this potentially moves eligibility arguments to community settings where people are a risk to others. 
 

7. Objecting: the Independent Reviewer must consider if the person is objecting. If so an AMCP must be called in 
to make an additional assessment. 
 

8. Authorising signatory: replaced with the Independent Reviewer.  
 

Informal assessments: the Law Commission proposals state: ‘In most cases arrangements could be authorised in 
an unobtrusive and straightforward manner through a care plan and without a perception of State intrusion in 
family matters.’ The Commission however, admits a problem with informal assessments contained in existing 
assessments such as the Care Act: ‘..we were concerned by the evidence at consultation that existing care plans 
are often vague and poorly constructed, and sometimes not drawn up at all.’ 
 

Comment: the LPS assessments could be absorbed into other existing assessments BUT they must address the 
specific issue of restrictions/consent/necessary and proportionate in the new scheme to meet the legislation and 
ECHR standards.  
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 DoLS LPS Commentary 
What is 
authorised 
 

A deprivation 
of liberty in 
general 

Arrangements 
giving rising to a 
deprivation of 
liberty 

Comment: any LPS assessment will need to identify the restrictions in a care plan giving rise to a deprivation of 
liberty and confirm they are ‘necessary and proportionate’. The Responsible authority will have to monitor its LPS 
cases for changes in the restrictions authorised by the LPS.  
 

Appeals Court of 
Protection 

Same as DoLS  No decision made so default position to remain with the Court of Protection. Comment: No automatic referrals 
under DoLS or LPS compared to the Mental Health Act.  
 

Reviews Yes Yes + 
 

A simpler process but greater opportunities to initiate a review than before. Reviews will be able to shorten or 
lengthen the duration of an LPS. New requirement: ‘..the responsible body is required to set out in the 
authorisation record its proposals for reviewing the authorisation of arrangements.’  
 

Duration/ 
renewals 

One year 
periods 

1 year + 1 year 
then 3 yearly 
 

DoLS cannot be renewed but previous assessments can be re-used meaning the person is assessed by at least 1 
assessor every 12 months. LPS can be renewed (1 year, 1 year, 3 years). Comment: renewals can be paper based 
with NO direct re-assessment of the person if the responsible body ‘reasonably believes’ the person still meets the 
criteria. This ignores the lessons from Winterbourne View and more recently Mendip House (National Autistic 
Society). The Law Commission say they recognise that fresh new evidence would be needed every so often, but 
do not make this a statutory requirement. This appears to be a weak level of protection for vulnerable adults. 
 

Assessors Best  
Interests  
Assessor (BIA) 

Approved  
Mental  
Capacity  
Professional 
(AMCP) 

Currently BIAs are required for all DoLS standard authorisations. Under LPS this will be cut drastically and the 
AMCP (BIA replacement) will only assess cases referred to them by the Independent Reviewer where:  ‘..it is 
reasonable to believe that the person does not wish to reside at that place, or receive the care or treatment at that 
place.’  OR where detention is needed because the person presents a risk harm to others. There are other cases, 
but these are the two primary ones. Comment: vulnerable people who don’t object get lesser protection. BIAs 
(professionals trained on DoLS) are currently required for all DoLS assessments. Under LPS the estimate is that 
only 25% of people will qualify for a AMCP assessment leaving 75% of people (lacking capacity and deprived of 
liberty) to be assessed by unqualified, not independent, not specifically trained staff? 
 

Mental Health 
Assessor 

Medical  
assessment 

Role is expanded as able to assess ‘unsound mind’ & the capacity assessment & necessary and proportionate. 
Comment: The Law Commission contradicts itself: ‘We were concerned by the criticism of the quality of many 
mental health assessments under the DoLS. We intend that the new legal framework should encourage a more 
expansive use of the medical assessor, beyond merely confirming the existence of unsoundness of mind.’  
 

Authorising 
Signatory 

Independent 
Reviewer 
 

The role of authorising signatory is extended and strengthened to become Independent Reviewer. Role = to 
confirm that the conditions (legal criteria) for LPS are met and whether a case should be referred to an AMCP. 
Comment: The Reviewer never meets the person, it is a paper-based review. It is debateable how protective this 
is and whether a better approach is to ensure all people are assessed by an AMCP (trained professional). The 
Mental Health Act has no equivalent as assessing professionals are presumed to carry out a proper assessment. 
The completed MHA assessments are then ‘received’ by an administrator at the hospital.  
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 DoLS LPS Commentary 
Rights 1. Advocacy 

2. RPR 
3. Review 
4. Appeal 

1. Advocacy 
2. Appropriate P 
3. Review 
4 Appeal 
5. Private places 

Advocacy under LPS is enhanced so that every person gets one automatically – see below 
An Appropriate Person is appointed for the person as well but only if one can be identified - see below 
Review – enhanced options and monitoring. 
Appeal – to remain with the Court of Protection – right to legal aid as now. 
Private placements – Improved law to sue private care home/hospital directly for unlawful deprivation of liberty 

Advocacy Yes Yes ++ The right to advocacy is increased to become an opt out right. Everyone without an AP (below) gets one, 
otherwise the AP gets one. Comment: funding and availability of advocates will be a challenge. 
 

Additional 
support 

Relevant 
Persons 
Representative 

Appropriate  
person 

The term Appropriate person comes from the Care Act but under LPS its meaning/duty is ‘essentially identical’ to 
the existing role of the DoLS Representative. Not everyone will get an Appropriate Person under LPS however 
they will all get an advocate otherwise (opt out). Comment: Is both necessary and/or confusing?  
 

Conditions Conditions None LPS authorises specific arrangements (restrictions) so the authorisation would say what was expected. Comment: 
conditions have proved useful under DoLS to direct care providers to improve care. 
 

Location Fixed Flexible DoLS is fixed to one place. LPS will allow a person to move between places – eg placement + respite + visits to 
hospital. However, if the person’s primary place of residence changes this will change the Responsible Body. 
 

Forms Not statutory 
but used in 
practice 

Same as DoLS The Law Commission states an authorisation record must be produced under LPS. The assessments under LPS will 
also need to be recorded for future evidence/appeals. They could be incorporated into standard care reviews 
records, but these will need to be amended to record the LPS assessment.  
 

Equivalent 
assessments 

Yes  
(but limited) 

Yes ++ Re-use of existing assessments multiple times where no change has occurred. Also, similar assessments carried 
out for other purposes (Care Act etc) could be included. Comment: these assessments will need to be changed to 
meet the criteria of LPS and ensure defence at appeals. 
 

Conveyance Not specifically 
within DoLS 

Direct authority to 
convey  

Contained in the MCA but not specifically within DoLS, this change clarifies this issue and enables authorities to 
move people under the LPS power rather than having to consider additional authority (Court or Guardianship). 
 

Mental 
Health Act 

Eligibility – 
choice 
between DoLS 
or MHA  

Eligibility moved to 
the community 

LPS cannot (generally) be used to assess or treat mental disorder in mental health hospitals thus removing an 
issue for mental health hospitals with DoLS. Comment: Eligibility remains under LPS where a person presents a 
risk of harm to others. The assessor must consider whether an application under the MHA 1983 should be made 
in such cases. This could repeat the confusion of DoLS where an assessor considers a MHA 1983 application 
should be made and then MH services don’t agree and don’t want to admit the person.  
 

Inspection CQC CQC No change – CQC ‘light touch’ inspection of DoLS will continue (as opposed to Mental Health Act monitoring).  
Comment: a problem will be how the CQC inspects LPS in domestic and other non-registered settings.  
 

Advance 
consent 

No Yes A person aged 16+ will be able to give advance consent to a future confinement. Comment: these people will 
have no right to: advocacy; appropriate person; appeal or review while detained in a place and lacking capacity.  

 


