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DoLS and the new Liberty Protection Safeguards (LPS): What stays and what changes? 
 

 

§ News update: House of Lords 2nd reading of bill on 16 July.  A series of issues were identified by members of the House which the government must look to 
answer. It is notable the members raising questions/issues comment on being lobbied and informed by different organisations and individuals. The transcript and 
a summary from Edge can be downloaded from: www.edgetraining.org.uk/news. A number of updates in the table below are marked *. 
 

§ To download the Bill and explanatory notes go to: https://services.parliament.uk/Bills/2017-19/mentalcapacityamendment.html 
 

§ Some details not in the bill  (qualification for AMCP or Reviewers) will be answered either in statutory regulations or a new Code of Practice. 
 

§ Although referred to as Liberty Protection Safeguards there are substantial changes to the scheme originally proposed by the Law Commission. 
 

§ There will be some changes to the Bill as it is debated by the House of Lords and Commons, however there is limited time – House of Lords now until November and 
House of Commons Dec to February and the Bill could receive Royal Assent (become law) in April 2019. 

 

The point of the Parliamentary process it that the bill is scrutinised and changes can be made to it as it progresses through the different stages. Any person or 
organisation is at liberty to lobby their MP and members of the House of Lords if they have concerns or consider amendments should be made. MPs may have very 
little knowledge of this area of law so practical examples of what the proposed changes will mean for vulnerable people is helpful for them when considering voting 
for the bill or proposing changes to it. Arranging to see your local MP at their regular surgery is a very effective way to help them understand the impact that a small 
legal bill going through Parliament will have on the lives of hundreds of thousands of vulnerable adults. 
 

§ Key points: see last page for summary slides. 
 

 
 

DoLS 
 

LPS 
 

 

Commentary 
Deprivation 
of liberty 

Not defined  Same as DoLS  No change. The Supreme Court ruling (Cheshire West) of ‘continuous supervision and control and not free to 
leave’ will remain the benchmark for what restrictions constitute a deprivation of liberty. *The governments 
Impact Assessment for LPS predicts over 300,000 applications per year. Note: The Joint Parliamentary Committee 
on Human Rights has stated: ‘In our view, Parliament should provide a statutory definition of what constitutes 
a deprivation of liberty ...’  
 

Care and 
treatment 
and Article 8 
 

Not covered Same as DoLS No change. LPS will authorise deprivation of liberty (Article 5) only and will not authorise care or treatment itself 
(this is via normal MCA rules) or breaches of Article 8 ECHR (private and family life). As with DoLS the new power 
cannot be used to restrict contact with family or to remove people from family (against family objections).  
 

Disorder Mental 
disorder 

Unsound mind This change will mean more people under the new power than DoLS, as unsound mind is a wider definition than 
mental disorder. *Note: the Joint Parliamentary Committee on Human Rights has stated: ‘..the term “unsound 
mind” is stigmatising and unclear given it does not reflect the terminology of modern psychiatry, and may lead to 
unnecessary litigation.’ See assessments below. 
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DoLS 
 

LPS 
 

Commentary 
 

Risk Harm to self 
only 

Harm to self  
and/or others 

A wider range of risk so LPS will apply to more people than DoLS. This addresses a ‘gap’ in law and will enable 
services to legally manage individuals that currently fall into the gap. Note: LPS makes no mention of harm to self 
or others as a criteria so by default, it covers any person aged 18 who lacks capacity and is under ‘continuous 
supervision and control and not free to leave’ for whatever reason as long as it is necessary and proportionate.  
 

Place Hospitals and  
care homes 

Any where Authorities will be able to apply LPS to any setting and will no longer need to apply to the Court of Protection for 
people not in a care home or hospital. The huge number of community (domestic) cases remains (tens of 
thousands estimated), and authorities will need to authorise these. In addition, LPS allows for a person to move 
(see explanatory notes para 34 and Schedule 1, para 2) eg. a person in a care home going into hospital. 
 

Responsible 
body 

Councils 
and Welsh 
Health Boards  

Councils + CCGs +  
NHS Trusts + Welsh 
Health Boards  

The body providing/commissioning care = the Responsible Body. The responsible body identifies, assesses (for 
care home placements the care home manager assesses), authorises and monitors the LPS. This means NHS + 
CCGs will have a new additional workload and need staff and systems to manage this.  
 

Duty to refer 
cases 

Care home or 
hospital  
 

Absent  No specific duty to refer cases but Human Rights ‘positive’ duty applies as now so that a state body aware of a 
deprivation of liberty must investigate and make lawful. Private placements in private settings are NOT 
addressed. The Law Commission proposed a specific clause to address this, but it is absent from the bill. 
 

What is 
authorised 
 

A deprivation 
of liberty in 
general 

Arrangements 
giving rising to a 
deprivation  

This includes returning people who go absent (explanatory notes para 33). Comment: any LPS assessment will 
need to identify the restrictions in a care plan giving rise to a deprivation of liberty and confirm they are 
‘necessary and proportionate’. In the case of care homes this will be the care home manager or care home staff. 
 

Conveyance Not explicitly 
stated  

Direct authority to 
convey  

The new power will authorise arrangements including ‘the means and manner of transport to, from or between 
particular places’. Schedule 1, para 2. 
 

Timing Issued up to 
28 days prior 
to start date 

Same No change. The Law Commission proposed that all authorisations should be completed before a person moved 
into a care home or hospital (unless an emergency) this has not been followed. It is possible a Code of Practice 
may make this recommendation.  
 

1. Types of 
detention 

Urgent 
authorisations 

Life sustaining 
treatment or  
vital act  

Where a person lacks capacity and the care provider needs to deprive them of their liberty for the purpose of 
giving life-sustaining treatment or any vital act (any act necessary to prevent serious deterioration in the person’s 
condition) the deprivation of liberty will be lawful despite NOT completing the normal authorisation process if:  
 

1. There is an emergency (urgent need to take steps and it is not reasonably practicable to complete an 
authorisation). Note: the full criteria are more complex, but the principle is the same OR 
2. The care provider is awaiting a decision from the Court of Protection or a responsible body is undertaking an 
assessment for deprivation of liberty or a care home manager or for care homes the care home manager has 
notified the responsible body of the need for an IMCA (advocate) or Appropriate Person in relation to a 
deprivation of liberty assessment. Note: this does NOT just apply to hospitals. Clause 2 
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DoLS 
 

LPS 
 

Commentary 
 

2. Types of 
detention 

Standard 
authorisations 

 

Authorisation of arrangements enabling care and treatment (Schedule 1, Part 2) 

Assessments/ 
criteria/ 
conditions 

1. Lacks  
    capacity 
 

1. Lacks capacity 
 

The decision being assessed in terms of mental capacity changes to ‘the person lacks the capacity to consent to 
the arrangements giving rise to the deprivation of liberty’. If the person is in a care home and not objecting this 
assessment is undertaken by the care home manager. Comment: the local authority (or other responsible body) 
must however be satisfied the assessment is correct (condition met) before it can authorise the detention. 
 

2. Mental  
    disorder 

2. Unsound mind 
 

The role of MH assessor is removed. It is not clear if a GP record stating a person has memory problems will be 
enough to satisfy this assessment. *There is no funding in the governments Impact Assessment to pay GPs for 
statements a person has unsound mind. See Disorder above and Assessments below. 
 

3. Person is or  
    is to be  
   detained 

3. deprivation of   
     liberty 

Evidence of restrictions that meet the Supreme Court’s acid test. Comment: *The CQCs annual The state of 
health care and adult social care in England 2016/17 stated: ‘Across all sectors, there was a lack of understanding 
of what restraint or restrictive practices are and how to recognise them.’ In the majority of cases this assessment 
will be done by care home managers or any other staff as AMCPs are only involved when a person objects. 
 

4. Best  
    interests 

4. Necessary &  
    proportionate 
 

By removing best interests, there is no requirement to assess or consider the person’s own past or present 
wishes, beliefs and values (see Dr Lucy Series – The Small Places). The new statutory condition is that the 
arrangements leading to the deprivation of liberty are ‘necessary and proportionate’. For care homes, the care 
home manager must identify a person with appropriate knowledge and experience to carry out this assessment. 
No requirement for a professional and it could be another member of staff from the care home or potentially the 
care home manager could choose themselves (this is not specifically excluded). (Schedule 1, para 16). 
Comment: this presents a risk for local authorities who will rely on care home managers making this assessment.  
 

5. Consult 
 

5. Consultation The responsible body (or care home manager) must consult as practicable or appropriate:  1. Those named by 
the person to consult 2. Anyone engaged in caring for them 4. Anyone interested in their welfare 3. Any power of 
attorney (finance or health and care) or EPA 4. Any deputy 5. Any appropriate person 6. Any IMCA concerned. 
The purpose is to ascertain the persons wishes or feelings in relation to the arrangements. Note: if the family 
object to the placement/restrictions this does NOT trigger the need for an AMCP assessment or anything else.  
 

6. Age 6. Age No change.  

- 7. Objecting The Reviewer (or care home manager) must consider if the person is objecting (does not wish to reside at 
placement or does not wish to receive care or treatment at that place). If so an AMCP must be called in to make 
an additional assessment. Comment: a care home manager may have a vested interest in saying a person is not 
objecting to avoid AMCP visits (Winterbourne View). 
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8. Eligibility 8. Excluded  
    arrangements 

No change. Probably the most complex and criticised part of DoLS is kept. LPS devotes 13 different paragraphs 
over four pages to this one assessment. As with DoLS the key issue is whether a person ‘objects’. Schedule 1, 
para 39-51. Comment: the potential is for even greater confusion as LPS now covers harm to self and/or others 
which DoLS did not plus LPS will cover all community settings. In care homes the care home manager will be 
responsible for this assessment. 
 

*Comment: for a person in a care home who is not objecting the care home manager will be responsible for the 8 assessments above. The governments 
Impact Assessment for LPS only provides funding for half a days familiarisation training for care home managers and then NO funding to carry out these 
assessments as the presumption is they equate to the same time/skill as the current DoLS referral form. 
 

9. Authorising  
    signatory 

9. Reviewer All assessments must be ‘reviewed’ (pre-authorisation review) before an authorisation for detention is given. A 
Reviewer must be either a person who is not involved in the day to day care of the person concerned or 
providing any treatment to the person concerned or otherwise an Approved Mental Capacity Professional 
(where the person is objecting to placement or care or treatment). The Reviewer must be satisfied it is 
‘reasonable for the responsible body to conclude the authorisation conditions are met.’ An AMCP may meet the 
person concerned and consult other people if they consider this is appropriate. In all other cases (non objecting 
people) the reviewer just reads the papers/forms. Comment: as it stands the Reviewer could be an unqualified 
person who reads the assessment such as a hospital administrator whilst the original assessments may be carried 
out by a ward clerk. Comment: confusingly there are 2 types of LPS reviews – pre and post authorisation. 
 

 Harm to self 
No refusals 

Removed 
Removed 

Comment: No refusals was a protective clause giving Lasting Powers of Attorney or Deputies (or advance 
decisions to refuse treatment) the right to refuse a DoLS.  

Assessors Best  
Interests  
Assessor (BIA) 

Approved  
Mental  
Capacity  
Professional 
(AMCP) 
 
Schedule 1,  
para 32-33 

Currently BIAs are required for all DoLS standard authorisations. This changes so that such professionals (now 
called AMCPs) will only be required where the person is objecting to the placement or care/treatment. Where a 
person is not objecting the assessments required will be carried out by: 
 

1. Care homes = the care home manager and another person chosen by the care home manager who ‘appears to 
have appropriate experience and knowledge to carry out the ‘necessary and proportionate’ assessment. 
2. All other settings (hospitals and community settings) the Responsible Body can use any evidence from other 
assessments that meet the LPS assessment criteria or otherwise any staff it chooses or an AMCP.  
 

Comment: this means the detention of the majority of people under LPS will be from non-professional 
assessments but the Responsible Body must still be satisfied the criteria/conditions are met. The Law 
Commission proposed a wide discretion to use AMCPs but this has been removed. 
 

AMCP qualification - the Dept of Health & Social Care memorandum for LPS states: ‘it is expected’ for England an 
AMCP will be an AMHP, social worker, nurse, occupational therapist or psychologist with 2 years post 
registration experience and has completed an approved AMCP course and ‘it is expected’ that existing BIAs will 
be ‘fast-tracked into the new role’. Wales (as now) will have its own regulations. 
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Note: local authorities will be responsible for the approval and supply of AMCPs for themselves and NHS Trusts 
and CCGs. Regulations will (as with DoLS) give detail on qualification and training required for AMCPs.  
  

Mental Health 
Assessor 

Removed The requirement is that an assessment is made that the ‘person is of unsound mind’. The assessment may have 
been done from a previous authorisation or ‘for any other purpose’. The Dept of Health & Social Care 
memorandum makes no mention of regulations for this in contrast to stating there will be for AMCPs.   
 

Authorising 
Signatory 

Reviewer 
 

See above under Assessments. Given existing case law on the importance of the signatory and that LPS relies on 
unqualified staff for many assessments the significance of the Reviewer to safeguard the Responsible Body is 
magnified. However the bill makes no mention of qualification or training and no statutory regulations planned. 
 

In practice for care homes, the assessments above will be carried out by the care home manager and another member of care home staff. They will provide the 
Responsible Body with a ‘statement’ (evidence) confirming: age + deprivation of liberty + no MHA conflict + person lacks capacity + unsound mind + consulted others + if 
there is an Appropriate person or advocate needed + the person is not objecting + a draft authorisation record + it is necessary and proportionate . The responsible body 

cannot authorise the LPS without these and the Reviewer must be satisfied it is ‘reasonable for the responsible body to conclude the authorisation conditions are met.’ 
 

  

DoLS 
 

 

LPS 
 

Commentary 
Appeals Court of 

Protection 
Same as DoLS  No change. No automatic referrals after extended detention compared to the Mental Health Act. The number of 

appeals under DoLS is low but is growing every year and this trend can be expected to continue under the new 
law. An important issue for Responsible Bodies is adequate funding to deal with appeals that also increases every 
year in line with increasing numbers of appeals (until a steady state is reached). *Comment: the governments 
Impact Assessment for LPS presumes that the rate of appeals under LPS will fall from 1% under DoLS to 0.5% 
saving £52 million. This is statistically dubious and potentially creates a large funding shortfall. Clause 3. 
 

Reviews Yes Yes 
 

Under DoLS, reviews were carried out by professional assessors. All authorised LPS must contain a ‘programme 
of regular reviews’ over its duration. Reviews are carried out by care home managers or the Responsible Body 
(this could be any member of staff). LPS contains a series of triggers for having reviews. The lack of detail on 
reviews means they may be a limited safeguard especially if undertaken by a care home manager with a vested 
interest in not finding any problems (Winterbourne View). Schedule 1, para 31.  
 

Duration/ 
renewals 

One year 
periods 

Renewable: 1 year 
+ 1 year then  
3 yearly 
 

Schedule 1, para 
26-29 

LPS can be renewed (1 year, 1 year, 3 years). Comment: renewals can be paper based with NO direct re-
assessment of the person if the responsible body ‘is satisfied that the authorisation conditions continue to be met 
and it is unlikely that there will be any significant change in the person’s condition during the period which would 
affect whether those conditions are met’ AND the responsible body has consulted others (see assessments 
above, consultation). The responsible body could be an administrator and even if those consulted are not happy 
this does not affect the renewal criteria or lead to an AMCP direct assessment. Note: if a person is in a care home 
then the care home manager carries out the assessment and sends it to the Responsible Body. Comment: this 
ignores the lessons from Winterbourne View and more recently, Mendip House (National Autistic Society).  
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DoLS 
 

LPS 
 

Commentary 
 

Advocacy 
(IMCA) 

Yes Yes The Law Commission proposed increased advocacy provision for everyone (opt-out system). This has been 
removed. Referral to advocacy is controlled by a Relevant Person (the Responsible Body or care home manager). 
An advocate should be appointed if: 1. The person has capacity and requests an advocate (note: this may be 
relatively rare). 2. The person lacks capacity and the relevant person (including care home manager) is ‘satisfied 
that being represented and supported by an IMCA would be in the person’s best interests.’ BUT if there is an 
appropriate person appointed (below) then an advocate will be not appointed. Comment: the right to advocacy 
is more limited than under DoLS as there is no provision for advocacy where there is no one to consult during the 
assessment process.  Also the Responsible body/care home manager have a discretion not to refer if they 
perceive it is not in best interests. Schedule 1, para 32-37. Comment: With only three references to best interests 
in the entire bill, two are used (at the discretion of a care home manager or Responsible Body) to limit the right 
to IMCA for a person lacking capacity. 
 

Additional 
support 

Relevant 
Persons 
Representative 

Appropriate  
person 

An Appropriate Person may be identified by the care home manager or Responsible body who is satisfied they 
would represent and support the person and is not engaged in providing care or treatment for them in a 
professional capacity. Not everyone will have an Appropriate Person. An Appropriate Person with capacity can 
request an advocate to support them. Oddly LPS also provides that an Appropriate Person who lacks capacity can 
have an advocate. Comment: the bill fails to place a duty on the Responsible Body to monitor whether the 
Appropriate Person is carrying out their role appropriately. Under DoLS the person had a duty to maintain 
contact but this is absent from LPS. Schedule 1, para 36 
 

Conditions Conditions Removed Comment: conditions been important under DoLS to direct care providers to review and reduce restrictions.  
 

Information 
on rights 

Yes Removed No duty in the legislation to inform the person or the Appropriate Person of their rights (as compared to DoLS or 
the MHA). Comment: a major gap in the bill as it stands (see Dr Lucy Series’ comments in The Small Places).  

Forms Not statutory, 
but used in 
practice 

Same as DoLS It is evident that the criteria confirming detention will need to be recorded clearly for the Responsible Body 
(Reviewer) to check and authorise detention as necessary and proportionate. This is particularly important given 
appeals will continue to go to the Court of Protection. For care homes, the care home manager will have to 
provide the Responsible Body with a ‘statement’ confirming: the person is 18 + the arrangements are a 
deprivation of liberty + the MHA does not apply + person lacks capacity + person has unsound mind + they have 
consulted others + if there is an Appropriate person or advocate needed + the person is not objecting + a draft 
authorisation record. The responsible body cannot authorise the detention without this and the Reviewer must 
be satisfied it is ‘reasonable for the responsible body to conclude the authorisation conditions are met.’ 
 

Equivalent 
assessments 

Yes  
(but limited) 

Yes Re-use of existing assessments multiple times where no change has occurred. Also, similar assessments carried 
out for other purposes (Care Act etc) could be included but will need to meet the criteria of LPS. 
 



 Ó Edge Training & Consultancy Ltd                www.edgetraining.org.uk 
Edge Training & Consultancy Ltd does not give legal advice. It is a training organisation and provides information on legal matters but not advice.  

Edge Training & Consultancy accepts no responsibility for relying on the contents of this table; nothing in it is intended to be or should be relied upon as legal advice. 
  

7 

Inspection CQC CQC No change. CQC only has a duty to monitor and report on DoLS but no direct enforcement powers and this is 
repeated again. Schedule 1, para 38. In addition without substantial funding the CQC will not be able to 
effectively monitor the tens of thousands of community LPS cases (not CQC registered).  
 

Advance 
consent 

No No The proposal for advance consent to a future detention proposed by the Law Commission is absent from the bill.  

 

*See over page for LPS procedure and general overview (updated). 
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Liberty Protection Safeguards (LPS) procedure 

(Schedule 1, Part 2, Mental Capacity (Amendment) Bill) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

1. Assessment 

2. Pre-
authorisation 

Review 

3. Authorisation The Responsible Body may authorise the LPS if it 
is satisfied the: 1. person lacks capacity 2. person 
has unsound mind 3. Arrangements are necessary 
and proportionate 4. A pre-authorisation review 
(above) has been completed. 

The Responsible Body reviews the information 
above to determine whether it is reasonable to 
conclude the criteria/conditions are met. 

To confirm the person meets the conditions: 
1. Lacks mental capacity 
2. Has unsound mind 
3. The restrictions leading to the deprivation of 

liberty are necessary & proportionate 
 

To confirm the person meets the requirements: 
 

4. Is deprived of their liberty 
5. Is aged 18+ 
6. Is or is not objecting to placement or care 
7. Consult others 
8. Confirm their person is not excluded (Mental 

Health Act is/should be used) 
 
 

Carried out by: 
 

The Responsible Body (LA, NHS, CCG). No detail on profession or qualification so 
it could be anyone considered appropriate by the Responsible Body. This could 
be similar to DoLS authorising signatories now or a specific job role could be 
created for it. As with DoLS this is a paper only exercise.  

Carried out on behalf of the Responsible Body by: 
 

1. Someone not involved in the day to day care of the person or providing 
treatment to them (this could be an AMCP or any other member of staff). 
They do NOT have to meet the person directly. 
OR 

2. If the person is objecting, an AMCP. They must meet the person and consult 
others but only if considered appropriate and practicable to do so. 

Carried out by: 
 

Care homes = the care home manager and for the necessary & proportionate 
assessment a person the care home manager considers to have appropriate 
knowledge and experience (no qualification needed and could be another 
member of staff from the care home).  
 

All other care settings = any person considered appropriate by the Responsible 
Body (NHS, CCG, LA). They do not need to be a professional or trained or 
qualified on LPS. 
 

A record of the assessments is required for the next step below in the process.  
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Funding (cut by £110 million) 
= 47% of original LPS!

What happened to the Law Commission’s LPS?

Renewal*

Unsound mind

CCG, NHS, LA all responsible

Anywhere

Harm to others

Detention (Art 5) only

Deprivation of liberty not defined

Court of Protection appeals

Allows person to move*

Age 16+

Qualified assessors**
Reviewer*

MHA interaction simplified 

Private placements referral duty

AMCP for several situations

MH assessor

Advocacy for all

Completed before person moves

Advance consent

Assessors independent of each other

LPA/deputy power to block

Reviews*

Life-sustaining treatment LPS

Appropriate person limited

Who? 18+

Where? 
Any where and not 
fixed to one place.

Rights
• Appeal: Court of Protection

• Review
• Appropriate person: for some

• Advocacy IMCA: limited
• CQC-HIW-CIW monitoring

Types
1.Life sustaining treatment
2. LPS – 1 year, 1 year, 3 

years renewable

Process 
1. Assessment
2. Pre-authorisation Review
3. Authorisation

The Responsible Body
NHS, CCG, Health 

Board, Local Authority

Assessors
Care home managers or any staff from 
Responsible Body. AMCP only when a 

person objects.

Legal criteria
conditions + 
requirements

Deprivation of liberty not defined
The acid test and other case law applies

Detention (Art 5) only
Treatment and care by care 

provider using MCA as normal. 


